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Why Title Insurance? –continued

Do I Have to Remove the
Enclosure from My Back Yard?
We continue to explore why title insurance is a necessary product for the homebuyer by exploring real life
situations where it would be a benefit.
This month we consider what can happen to a person (let’s say his name is John) who bought a townhouse in
a condominium development. After John had lived there for several years, a neighbor points out that the
screened enclosure on the patio, that had been constructed by a prior owner, encroaches into the common
area of the condominium. The neighbor also notifies the condominium association. It appears that other
townhouses have similar enclosures and encroachments, which were construed before and after John
purchased his townhouse. The association approved the construction of all of the enclosures and when it does
not act to enforce provisions of the declaration prohibiting encroachments into the common areas, the
neighbor files suit to force compliance.
The facts are those set forth in a recent Florida appellate court decision where it was decided that some of the
encroachments could remain, while others would have to be removed. See the case of Sheoah Highlands v.
Vernon Daugherty 2003 Fla. App. Lexis 1784 decided February 14, 2003. Why this result? Because when
the litigation was filed, the time period of the applicable statute of limitations had run as to some but not all
of the enclosures. If John was required to remove his enclosure and does so, what can he do to recover his
cost of removal and the possible loss of use and value to the townhouse?
John could sue his seller pursuant to the warranties in his warranty deed. He also could make a claim under
his owner’s title insurance policy, if the policy provided coverage against matters that would be disclosed by
an accurate survey of the property.
*****

Things seem to be happening on the RESPA front, so we may be updating the November 2002 Chat on that
topic next month. Otherwise we will continue “Why Title Insurance?”
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